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§1230.4

order, or written agreement, and in-
sider abuse with respect to the regu-
lated entity or the Office of Finance.

(c) Prohibition on setting compensation
by Director. In carrying out paragraph
(a) of this section, the Director may
not prescribe or set a specific level or
range of compensation.

(d) Advance notice to Director of certain
compensation actions. (1) A regulated en-
tity or the Office of Finance shall not,
without providing the Director at least
60 days’ advance written notice, enter
into any written arrangement that pro-
vides incentive awards to any execu-
tive officer or officers.

(2) A regulated entity or the Office of
Finance shall not, without providing
the Director at least 30 days’ advance
written notice, enter into any written
arrangement that:

(i) Provides an executive officer a
term of employment for a term of six
months or more; or

(ii) In the case of a Bank or the Office
of Finance, provides compensation to
any executive officer in connection
with the termination of employment,
or establishes a policy of compensation
in connection with the termination of
employment.

(3) A regulated entity or the Office of
Finance shall not, without providing
the Director at least 30 days’ advance
written notice, pay, disburse, or trans-
fer to any executive officer, annual
compensation (where the annual
amount has changed), pay for perform-
ance or other incentive pay, or any
other element of compensation.

(4) Notwithstanding the foregoing re-
view periods, a regulated entity or the
Office of Finance shall provide five
business days’ advance written notice
to the Director before committing to
pay compensation of any amount or
type to an executive officer who is
being newly hired.

(5) The Director reserves the right to
extend any of the foregoing review pe-
riods, and may do so in the Director’s
discretion, upon notice to the regu-
lated entity or the Office of Finance.
Any such notice shall set forth the
number of business or calendar days by
which the review period is being ex-
tended.

(e) Withholding, escrow, prohibition.
During the review period required by
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paragraph (d) of this section, or any ex-
tension thereof, a regulated entity or
the Office of Finance shall not execute
the compensation action that is under
review unless the Director provides
written notice of approval or non-ob-
jection. During a review under para-
graph (a) or (d) of this section, or at
any time before an executive com-
pensation action has been taken, the
Director may, by written notice, re-
quire a regulated entity or the Office of
Finance to withhold any payment,
transfer, or disbursement of compensa-
tion to an executive officer, or to place
such compensation in an escrow ac-
count; or may prohibit the action.

§1230.4 Prior approval of termination
agreements of Enterprises.

(a) In general. An Enterprise may not
enter into any agreement or contract
to provide any payment of money or
other thing of current or potential
value in connection with the termi-
nation of employment of an executive
officer unless the agreement or con-
tract is approved in advance by the Di-
rector.

(b) Covered agreements or contracts. An
agreement or contract that provides
for termination payments to an execu-
tive officer of an Enterprise that was
entered into before October 28, 1992, is
not retroactively subject to approval
or disapproval by the Director. How-
ever, any renegotiation, amendment,
or change to such an agreement or con-
tract shall be considered as entering
into an agreement or contract that is
subject to approval by the Director.

(c) Factors to be taken into account. In
making the determination whether to
approve or disapprove termination ben-
efits, the Director may consider:

(1) Whether the benefits provided
under the agreement or contract are
comparable to benefits provided under
such agreements or contracts for offi-
cers of other public or private entities
involved in financial services and hous-
ing interests who have comparable du-
ties and responsibilities;

(2) The factors set forth in §1230.3(b);
and

(3) Such other information as deemed
appropriate by the Director.

172



Federal Housing Finance Agency

(d) Exception to prior approval. An em-
ployment agreement or contract sub-
ject to prior approval of the Director
under this section may be entered into
prior to that approval, provided that
such agreement or contract specifi-
cally provides notice that termination
benefits under the agreement or con-
tract shall not be effective and no pay-
ments shall be made under such agree-
ment or contract unless and until ap-
proved by the Director. Such notice
should make clear that alteration of
benefit plans subsequent to FHFA ap-
proval under this section, which affect
final termination benefits of an execu-
tive officer, requires review at the time
of the individual’s termination from
the Enterprise and prior to the pay-
ment of any benefits.

(e) Effect of prior approval of an agree-
ment or contract. The Director’s ap-
proval of an executive officer’s termi-
nation of employment benefits shall
not preclude the Director from making
any subsequent determination under
this section to prohibit and withhold
executive compensation.

(f) Form of approval. The Director’s
approval pursuant to this section may
occur in such form and manner as the
Director shall provide through written
notice to the regulated entities or the
Office of Finance.

§1230.5 Submission of supporting in-
formation.

In support of the reviews and deci-
sions provided for in this part, the Di-
rector may issue guidance, orders, or
notices on the subject of information
submissions by the regulated entities
and the Office of Finance.

PART 1231—GOLDEN PARACHUTE
PAYMENTS

Sec.

1231.1 Purpose.

1231.2 Definitions.

1231.3-1231.4 [Reserved]

1231.5 Factors to be taken into account.

AUTHORITY: 12 U.S.C. 4518(e).

SOURCE: 73 FR 53357, Sept. 16, 2008, unless
otherwise noted.
§1231.1 Purpose.

The purpose of this part is to imple-
ment section 1318(e) of the Safety and

§1231.2

Soundness Act by setting forth the
standards that the Director will take
into consideration in determining
whether to limit or prohibit golden
parachute payments to entity-affili-
ated parties.

[78 FR 54673, Sept. 23, 2008, as amended at 78
FR 2323, Jan. 11, 2013]

§1231.2 Definitions.

The following definitions apply to
the terms used in this part:

(a)-(c) [Reserved]

(d) Entity-affiliated party means—

(1) Any director, officer, employee, or
controlling stockholder of, or agent
for, a regulated entity;

(2) Any shareholder, affiliate, con-
sultant, or joint venture partner of a
regulated entity, and any other person,
as determined by the Director (by regu-
lation or on a case-by-case basis) that
participates in the conduct of the af-
fairs of a regulated entity, provided
that a member of a Bank shall not be
deemed to have participated in the af-
fairs of that Bank solely by virtue of
being a shareholder of, and obtaining
advances from, that Bank;

(3) Any independent contractor for a
regulated entity (including any attor-
ney, appraiser, or accountant), if—

(i) The independent contractor know-
ingly or recklessly participates in—

(A) Any violation of any law or regu-
lation;

(B) Any breach of fiduciary duty; or

(C) Any unsafe or unsound practice;
and

(ii) Such violation, breach, or prac-
tice caused, or is likely to cause, more
than a minimal financial loss to, or a
significant adverse effect on, the regu-
lated entity;

(4) Any not-for-profit corporation
that receives its principal funding, on
an ongoing basis, from any regulated
entity; and

(5) The Office of Finance.

(e) [Reserved]

(£)(1) Golden parachute payment means
any payment (or any agreement to
make any payment) in the nature of
compensation by any regulated entity
for the benefit of any current entity-af-
filiated party pursuant to an obligation
of such regulated entity that—

(i) Is contingent on, or by its terms is
payable on or after, the termination of
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